The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.

Paper No. 28

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte ODD STEIJER, CHRI STER MOLL, BENGT LI NDSTROM
CHRI STI AN VI El DER, PAUL ERI KSEN, JAN- AKE ENGSTRAND
OLLE LARSSON and HAKAN ELDERSTI G

Appeal No. 2000- 0887
Application No. 08/848, 238

HEARD: Decenber 12, 2001

Bef ore BARRETT, CGROSS, and LEVY, Adninistrative Patent Judges.
LEVY, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal under 35 U.S.C. § 134 from
the examner’'s final rejection of clains 1-17 and 20-31%.
Clains 18 and 19 have been indicated to be allowable if

witten in independent form

! The rejection of claims 2 and 28 under 35 U.S.C. § 112, second
par agraph, has been wi thdrawn by the exam ner in view of the amendnent (Paper
No. 15, filed May 6, 1999) filed subsequent to the final rejection (answer,

page 2).
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BACKGROUND

Appel l ants’ invention relates to an angl ed opt o-
mechani cal connector. An understanding of the invention can
be derived froma reading of exenplary clainms 9 and 21, which
are reproduced as foll ows:

9. Method of produci ng an angl ed opt o- nechani cal
connector, conprising

manufacturing a fixture with straight and parall el
grooves running on an upper side of the fixture froma first
fixture side to a second fixture side, at |east sone of the
grooves for receiving optical fibres and others of the grooves
for receiving guide pins;

fastening a |id above the fixture;

introducing fiber ends in the grooves intended for the
fibres;

i ntroduci ng guide pins in the grooves intended for the
gui de pins,

positioning the fixture, lid, fibre ends and gui de pins
inamuld cavity in such a way that the fibres are bent away
froma plane having said grooves for receiving said optical
fibres; and

at least partially surrounding the fixture, lid, fibre
ends, and guide pins with a capsule.

21. An angl ed opto-nmechani cal connector, conpri sing:

a plurality of optical fibers, each of said optical
fibers having a first end portion and a second end portion;
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a fixture having a plurality of grooves that each receive
at least a portion of said first end portion of one of said
optical fibers, at |east sone of said grooves being
substantially |located in a plane;

alid covering at least a portion of said fixture, said
portions of said optical fibers that are received by said
grooves being | ocated between said fixture and said |id,

each of said optical fibers having an internediate
portion that is |ocated between said first portion and said
second portion, said internediate portions of said optical
fi bers being bent away from said plane; and

a capsule that at least partially surrounds said
i nternedi ate portions of said optical fibers, said lid, and
said fixture

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Shaheen et al. (Shaheen) 4,496, 215 Jan
29, 1985
Yamada et al. (Yanada) 5,631, 985 May 20,
1997

(filed Sep. 29, 1995)
Sakurai et al. (Sakurai)? S56- 30112 Mar. 26,
1981

Japanese Patent Application

Clainms 1-17 and 20-30 stand rejected under 35 U. S. C

2 In deternining the teachings of Sakurai, we will rely on the
transl ation provided by the USPTO. A copy of the translation is attached for
t he appel |l ants' conveni ence.
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8 103(a) as being unpatentabl e over Shaheen in view of Yanada.

Claim 31 stands rejected under 35 U S.C. 8§ 103(a) as
unpat ent abl e over Shaheen in view of Yamada and further in
vi ew of Sakur ai .

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and appell ants regardi ng the above-noted
rejections, we nmake reference to the exam ner's answer (Paper
No. 21, muailed Novenmber 23, 1999) for the examiner's conplete
reasoning in support of the rejections, and to appell ants’
brief (Paper No. 20, filed Cctober 5, 1999) and reply brief
(Paper No. 22, filed January 24, 2000) for appellants’
argunents thereagainst. Only those argunents actually nmade by
appel | ants have been considered in this decision. Argunents
whi ch appell ants coul d have nade but chose not to nake in the

bri efs have not been considered. See 37 CFR 1.192(a).

OPI NI ON
In reaching our decision in this appeal, we have
carefully considered the subject matter on appeal, the
rej ections advanced by the exam ner, and the evidence of

obvi ousness relied upon by the exam ner as support for the
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rejections. W have, |ikew se, reviewed and taken into
consideration, in reaching our decision, appellants’ argunents
set forth in the briefs along with the examner's rationale in
support of the rejections and argunents in rebuttal set forth
in the exam ner's answer.

It is our view, after consideration of the record before
us, that the evidence relied upon and the level of skill in
the particular art would not have suggested to one of ordinary
skill in the art the invention as set forth in clains 1-17 and
20-31. Accordingly, we reverse, essentially for the reasons
set forth by appellants.

We begin with the rejection of clains 1-17 and 20-30
under 35 U.S.C. 8§ 103(a) as unpatentabl e over Shaheen in view
of Yanmada. The exam ner's position (answer, pages 4 and 5) is
t hat Shaheen di scl oses optical fibers 18 which stick out of
the fixture and bend in a direction away fromthe plane, but
does not disclose a fixture with first and second sets of
grooves, wherein the first set of grooves is smaller than the
second set of grooves and |lying substantially in one plane.

To overcone this deficiency in Shaheen, the exam ner turns to

Yamada for a teaching of a fixture having straight and
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paral |l el grooves of two sizes, and a |lid fastened above the
fixture. Wth regard to i ndependent claim2, the exam ner
asserts (answer, page 4) that the conbined teachings of
Shaheen and Yanada do not show two fixtures having grooves,
but maintains that it would have been obvious to include an
additional fixture for coupling to another optical connector.
Wth regard to i ndependent claim9, the exam ner takes the
position (answer, pages 5 and 6) that Shaheen and Yamada "do
not specifically disclose the specific nmethod of producing an
angl ed opt o- nechani cal connector. However, it is clear that
applicant's nethods are obvious to the ordinary skilled person
inthe art at the tinme the invention was nade."

In rejecting clains under 35 U . S.C. § 103, it is
i ncunbent upon the exam ner to establish a factual basis to

support the |l egal conclusion of obviousness. See In re Fine,

837 F.2d 1071, 1073, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). 1In
so doing, the exam ner is expected to nake the factual

determ nations set forth in G ahamv. John Deere Co., 383 U S

1, 17, 148 USPQ 459, 467 (1966), and to provide a reason why
one having ordinary skill in the pertinent art would have been

led to nodify the prior art or to conbine prior art references
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to arrive at the clainmed invention. Such reason nust stem
from sonme teaching, suggestion or inplication in the prior art
as a whol e or know edge generally available to one having

ordinary skill in the art. Uniroyal, Inc. v. Rudkin-W]|ey

Corp., 837 F.2d 1044, 1051, 5 USP2d 1434, 1438 (Fed. Cr

1988); Ashland G, Inc. v. Delta Resins & Refractories, Inc.

776 F.2d 281, 293, 227 USPQ 657, 664 (Fed. Gr. 1985); ACS

Hosp. Sys.. Inc. v. Montefiore Hosp., 732 F.2d 1572, 1577, 221

USPQ 929, 933 (Fed. Cir. 1984). These show ngs by the
exam ner are an essential part of conplying with the burden of

presenting a prima facie case of obviousness. Note In re

Cetiker, 977 F.2d 1443, 1445, 24 USPQR2d 1443, 1444 (Fed. G
1992). If that burden is net, the burden then shifts to the

applicant to overcone the prim facie case with argunent

and/ or evidence. Obviousness is then determ ned on the basis

of the evidence as a whole. See id.; In re Hedges, 783 F.2d

1038, 1039, 228 USPQ 685, 686 (Fed. Cir. 1986); ILn re
Pi asecki, 745 F.2d 1468, 1472, 223 USPQ 785, 788 (Fed. Cr

1984); and In re Rinehart, 531 F.2d 1048, 1052, 189 USPQ 143,

147 ( CCPA 1976).
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Appel  ants do not argue the conbinability of Shaheen and
Yamada, but assert (brief, page 7) that Shaheen does not
di scl ose optical fibers bent outside of the plane, and that
Yamada does not overcone this deficiency of Shaheen.

The exam ner acknow edges (answer, page 8) that "Shaheen

does not show the Applicant's angled feature,” but asserts

t hat Shaheen's teachi ng of having an optical cable in a curved
shape suggests a bend in a plane or a bend outside of a plane.
From our revi ew of Shaheen and Yanada, we agree with
appel l ants that Shaheen and Yamada do not suggest opti cal

fi bers bent outside the plane formed by grooves in the
fixture.

Shaheen di scloses (col. 1, lines 7-10) that the principal
advant age of the invention is the flat configuration of the
fiber optic cable and its ability to nmake flat turns. An
obj ect of Shaheen's invention (col. 1, lines 41-45) is to
provide a thin, flat, flexible, multifilinment, fiber optic
cabl e capabl e of being manufactured with curved as well as
straight and bifurcated segnents. Shaheen further discloses

(col. 2, lines 64-66) that the fiber optic filanents have

exposed ends and are co-planar with the flat plane of the
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cable end. W find no teaching or suggestion in Shaheen for
the fiber optic cable to be anything other than a flat cable.
We do not agree with the exam ner that the disclosure in
Shaheen of having a curved segnent provides a teaching or
suggestion of making the bent or curved segnent outside of the
pl ane defined by grooves of the fixture. To the contrary, we
find that Shaheen suggests that the fiber optic cable have a
flat co-planar structure that does not bend outside of a flat
pl ane. While we agree with the exam ner that Yamada teaches a
fi ber optic cable connector having different size grooves, we
find that Yamada does not nake up for the deficiencies of
Shaheen.

“CObvi ousness may not be established using hindsight or in
vi ew of the teachings or suggestions of the inventor.”

Par a- Ordnance Mqg. v. SGS Inporters Int’'l, 73 F.3d 1085, 1087,

37 USPQed 1237, 1239 (Fed. Gir. 1995)(citing WL. Gore &

Assocs., Inc. v. Garlock, Inc., 721 F.2d 1540, 1551, 1553, 220

USPQ 303, 311, 312-13 (Fed. Cir. 1983)). The examner's
broad, conclusory opinion of obviousness does not neet the
requi renent for actual evidence. Each of the independent

clainms requires bending of the optical fibers outside the
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pl ane fornmed by grooves in the fixture. Because Shaheen does
not address bending the fiber optic cable outside of the plane
formed by grooves of the fixture, we are not persuaded that
teachings fromthe applied prior art would appear to have
suggested the clained [imtations. Fromall of the above, we

find that the exanminer has failed to establish a prima facie

case of obviousness. Accordingly, the rejection of clains 1-
17 and 20-30 under 35 U.S.C. § 103(a) is reversed.

We turn next to the rejection of dependent claim 31 under
35 U.S.C. 8§ 103(a) as above, further in view of Sakurai. As
Sakurai does overcone the deficiencies of the basic
conbi nati on of Shaheen and Yamada, the rejection of claim31
under 35 U.S.C

§ 103(a) is reversed.
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CONCLUSI ON

To summari ze, the decision of the exam ner to reject

clains 1-17 and 20-31 under 35 U.S.C. 8 103(a) is reversed.

REVERSED

LEE E. BARRETT
Adm ni strative Patent Judge

BOARD OF PATENT

ANI TA PELLMAN GROSS APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

STUART S. LEVY
Adm ni strative Patent Judge
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